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INTRODUCTION 

This  summer,  the  state's  compensatory  time  (comp  time)  policy  was  the 
subject  of  several  news  stories,  as  a  result  of  a  1990  federal  court  decision, 
a  proposed  change  in  state  rules  to  comply  with  this  decision  that  would  have 
substantially  changed  comp  time  policies  for  state  workers,  and  a  lawsuit  filed 
against  the  state   over  the   issue. 

As  the  memo  details,  an  interim  rule  adopted  by  the  federal  Department 
of  Labor  in  September  eliminated  the  need  for  changes  in  state  comp  time 
rules  and  may  impact  the  lawsuit.  Since  these  issues  are  no  longer  of 
immediate  importance  to  the  state,  the  staff  has  prepared  this  background 
report  for  the  committee's  information  but  does  not  plan  to  formally  present 
the  report  at  the  November  15  meeting.  Staff  would,  however,  be  pleased  to 
answer   any   questions   you   may   have   concerning  this   report   or  the  issue. 
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In  Abshire  v.  Kern  County  (1990),  the  Ninth  Circuit  District  Court  held 
that  employees  who  have  their  salaries  docked  for  absences  of  less  than  one 
day  are  not  "salaried  employees,"  are  not  exempt  from  the  federal  Fair  Labor 
Standard  Act  (FLSA),  and  must  be  paid  overtime  pay  for  hours  worked  in 
excess  of  40  hours  per  week.  The  decision  made  public  employers  subject  to 
the  "salary  basis  test"  of  the  FLSA.  The  decision  prompted  three  unions  and 
29  state  employees  to  file  a  lawsuit  in  August  1991  against  the  state  of 
Montana    for   unpaid    overtime   compensation,    interest,    and    liquidated   damages. 

The  United  States  Department  of  Labor  (DOL)  has  issued  two  interim 
rules  regarding  the  Abshire  decision.  The  first  exempts  public  employers  from 
the  salary  basis  test  of  the  federal  FLSA,  effective  September  6,  1991.  The 
second  proposes  retroactively  restoring  the  status  of  bonafide  executive  positions 
(exempt  from  overtime)  if  public  employers  either:  1)  reimburse  otherwise 
exempt  employees  for  deductions  from  salary  for  absences  of  less  than  one 
day;  or  2)  did  not  make  deductions  from  salary  for  such  absences  even  if 
such  policies  existed.  Comments  on  the  second  rule  are  due  November  6;  it 
is   not  clear  when  the  rule   will   be  adopted. 

BACKGROUND 

In  1985,  the  United  States  Supreme  Court  held  that  all  municipal 
employees  were  subject  to  the  overtime  provisions  of  the  FLSA  and  must  be 
compensated  at  a  rate  1.5  times  the  regular  hourly  rate  for  time  worked  in 
excess  of  40  hours  per  week  (Garcia  v.  San  Antonio  Transit  Authoritv).  In 
order    to    ease    the    transition    to    overtime    pay,    Congress    enacted    the    FLSA 


Amendments  of  1986,  postponing  the  effective  date  of  required  overtime  pay 
for  government  employees  to  April  15,  1986.  Congress  exempted  themselves 
and  state   legislatures   from   the   FLSA. 

Federal  administrative  regulations  promulgated  pursuant  to  the  FLSA 
establish  "duties"  tests  and  one  "salary"  test  for  determining  whether  an 
employee  is  in  a  bonafide  executive,  administrative,  or  professional  position,  and 
therefore  exempt  from  payment  of  overtime.  Generally,  in  order  to  claim  that 
a  position  is  exempt  from  payment  of  overtime,  an  employer  must  prove  that 
the  position  is  a  bonafide  executive,  administrative,  or  professional  position,  and 
meets   both   the  salary   and   duties   tests.    (See   Attachment   A.) 

The  DOL,  which  administers  the  FLSA,  had  taken  a  position  of 
nonenforcement  in  applying  the  salary  test  to  public  employees.  However,  the 
recent  case  in  the  Ninth  District  Court  of  Appeals  (Abshire  v.  Countv  of 
Kern)  held  that  an  employee  whose  salary  is  subject  to  deduction  due  to 
partial  day  absences  cannot  be  considered  a  salaried  employee  under  the  FLSA 
and  must  be  paid  overtime  for  every  hour  worked  in  excess  of  40  hours  per 
week,   even   if  such   deductions   did   not  actually  occur. 

MONTANA'S   CURRENT  LEAVE  ADMINISTRATION  POLICY 

Similar  to  most  public  employers,  Montana  requires  that  state  employees 
must  take  leave  (vacation,  sick,  or  compensatory  time)  for  any  absence  from 
work.  K  an  employee  does  not  have  sufficient  leave  balances  to  cover  an 
absence  or  is  not  eligible  to  use  leave,  his  pay  is  reduced  for  each  half  hour 
absent.       An    employee    is    not    eligible    to    use    sick    leave    until    he    has    been 
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continuously  employed  by  the  state  for  three  months  or  annual  leave  until  he 
has  been  continuously  employed  for  sbc  months.  An  employee  may  use 
compensatory  leave  (comp  time)  in  the  same  week  in  which  it  is  accrued  with 
no   minimum   time   on   the  job. 

Employees  subject  to  the  overtime  provisions  of  the  FLSA  must  be  paid 
at  a  rate  of  1.5  hours  of  pay  for  every  hour  worked  in  excess  of  40  hours 
per  week.  The  FLSA  also  provides  that  such  employees  may  elect  to  receive 
FLSA  comp  time  at  the  same  rate  (L5  hours  of  comp  time  for  every  hour 
of  overtime),  instead  of  a  cash  payment.  Employees  subject  to  the  overtime 
provisions  of  FLSA  may  accumulate  up  to  240  hours  of  comp  time  (160  hours 
of  overtime  work),  and  then  the  employer  must  pay  overtime  wages.  FLSA 
comp  time  must  be  "cashed  out"  if  an  employee  terminates  employment  with 
the  state,  similar  to  unused  annual  leave  and  one-quarter  of  unused  sick  leave. 

The  state  adopted  a  compensatory  time  policy  for  employees  in  fiscal 
1975.  It  has  been  revised  throughout  the  years.  At  their  supervisor's 
discretion,  employees  determined  to  be  exempt  from  overtime  provisions  of  the 
FLSA  may  earn  an  hour  of  comp  time  for  every  hour  worked  in  excess  of 
40  hours  per  week.  Comp  time  is  not  intended  as  additional  compensation 
for  exempt  employees,   but  as   a  means   to  allow   flexibility  in  scheduling. 

Under  state  administrative  rule,  exempt  employees  may  carry  forward  up 
to  120  hours  of  comp  time  from  one  calendar  year  to  the  next,  but  must  use 
excess  balances  above  120  hours  by  the  end  of  the  first  quarter  following  the 
calendar  year  in  which  it  was  earned  or  forfeit  any  unused  excess  balances. 
However,   if  the  first  90   days  of  a  calendar  year  are  a  peak  work  period  for 
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an  agency,  the  department  director  may  authorize  continuation  of  excess  comp 
time  balances  for  another  180  days.  Comp  time  may  not  be  "cashed  out" 
when  an  exempt  employee  terminates  state  employment.  However,  agencies  may 
extend  an  employee's  termination  date  up  to  120  hours  in  order  to  let  an 
exempt  employee  use  comp  time  if  the  agency  director  determines  that:  1)  the 
comp  time  was  accrued  at  management's  request  in  order  to  complete  projects 
or  meet  a  deadline,  or  2)  the  employee  has  been  denied  reasonable  opportunity 
to  use  accrued  comp  time.  Up  to  120  comp  time  hours  may  be  transferred 
at  the  discretion  of  the  hiring  agency  when  an  employee  changes  jobs  within 
state   government. 

RULES   PROPOSED  TO  IMPLEMENT  ABSHIRE 

The  Department  of  Administration  (DofA)  published  two  sets  of 
amendments  to  the  rules  governing  the  comp  time  policy  for  employees  exempt 
from  the  overtime  provisions  of  the  FLSA  in  order  to  implement  the  holding 
in  the  Abshire  decision.  The  first  set  of  proposed  rules,  noticed  in  June 
1991,  did  not  receive  support  from  state  employees  and  managers  testifying  at 
the  rule  hearing.  The  proposed  rules  defined  a  normal  work  week  for  an 
exempt  employee  as  Monday  through  Friday,  limited  the  accrual  of  comp  time 
to  hours  worked  on  Saturday  or  Sunday,  and  provided  that  employees'  pay 
and  leave  balances  would  not  be  docked  for  partial  day  absences.  Also,  at 
a  department  director's  discretion,  employees  with  "extraordinary  work 
schedules"   could  be  awarded   additional  comp  time   or  a   cash   payment. 
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DofA  formulated  a  second  set  of  rules  in  response  to  comments  received. 
The  second  draft  was  published  September  9  and  a  public  hearing  scheduled 
October  18.  In  addition,  in  order  to  limit  state  liability  under  the  Abshire 
decision,  Governor  Stephens  ordered  state  agencies  to  stop  reducing  salary  or 
leave  balances  of  exempt  employees  for  partial  day  absences  effective  September 
7,  1991.  This  action  implemented  the  substantive  portion  of  the  second  set 
of  draft   rules   immediately. 

However,  DofA  personnel  were  notified  September  9  that  DOL  had 
issued  an  interim  federal  rule  effective  September  6,  exempting  public  employers 
from  the  FLSA  salary  basis  test.  Upon  receipt  and  review  of  the  interim 
federal  rule,  the  Governor's  directive  to  implement  the  second  set  of  draft 
state  rules  was  rescinded  and  the  department  withdrew  the  draft  rules.  Thus, 
the  original  comp   time   and  leave  administration  policies   remain   in   effect. 

LAWSUIT 

The  Montana  Federation  of  State  Employees,  the  Montana  Federation  of 
Teachers  of  the  American  Federation  of  Teachers  AFL-CIO,  the  Montana 
Nurses'  Association,  and  29  individual  state  employees  filed  suit  against  the 
state  for  back  overtime  wages  September  4,  1991  in  the  First  Judicial  District 
Court  in  Helena.  The  suit  was  filed  prior  to  DOL's  September  6,  1991, 
interim  rules  exempting  public  employers  from  the  salary  basis  test  of  the 
FLSA.  As  of  September  27,  DofA  personnel  indicated  that  none  of  the 
agencies   being  sued   had  been   served   with   notice  of  the   lawsuit. 


J 


c 


LIABILITY 

The  suit  seeks  to  recover:  1)  unpaid  overtime  compensation  at  a  rate 
of  1.5  hours  of  compensation  for  every  hour  worked  beyond  a  40  hour  work 
week;  2)  interest;  3)  liquidated  damages;  4)  attorneys'  fees;  and  5)  allowable 
court  costs.  However,  it  is  difficult  to  predict  the  state's  liability  if  the 
lawsuit  goes  forward  and  if  the  state  were  to  lose.  There  are  several  factors 
to   consider. 

First,  the  FXSA  contains  provisions  that  create  a  two  year  "window  of 
opportunity"  within  which  to  bring  a  suit.  A  lawsuit  must  be  brought  within 
two  years  after  the  cause  of  action  occurred  or  the  cause  of  action  is  forever 
barred  (three  years  for  a  willful  violation).  So,  a  violation  occurring  two 
years  and  one  day  before  today's  date  could  not  be  brought  forward  to  a 
lawsuit.  Although  these  limitations  are  not  damage  limitations,  the  time 
constraints  that  are  imposed  have  the  effect  of  limiting  damages  to  two  years 
worth  of  wage  claims  or  three  years  if  the  employer  willfully  violated 
provisions   of  FLSA. 

Second,  it  is  not  known  how  many  state  employees  may  join  the  suit. 
DofA  personnel  state  that  the  FLSA  prohibits  class  action  suits,  so  each 
employee   would   have  to  join   the  suit   individually. 

Third,  the  DOL  second  proposed  rule  attempts  to  eliminate  or 
significantly  curtail  liability  under  the  Abshire  decision.  The  rule  "restores 
exempt  status  of  an  otherwise  bonafide  executive"  position  if  public  employers: 
1)    "made    no    deductions   from    pay    for   absences    of  less    than   one    work   day" 
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before  September  6,  1991,  or  2)  "reimburse  otherwise-exempt  public  employees 
for  deductions  from  pay  made  for  absences  for  personal  reasons  or  because 
of  illness  or  injury,  of  less  than  one  work  day."  It  is  not  clear  whether 
past   liability  can   be   waived   by   federal   rule. 

DofA  personnel  believe  that  more  guidance  is  needed  from  DOL  to 
determine  the  correct  application  of  the  proposed  rule  to  remove  past  liability. 
Although  the  state  has  a  policy  to  reduce  pay  for  partial  day  absences  not 
covered  by  leave,  it  is  not  clear  what  guidelines  the  state  should  follow  in 
reimbursing  employees  whose  pay  has  been  reduced  due  to  such  an  absence. 
For  instance,  which  employees  should  receive  reimbursement?  Should  only 
persons  currently  employed  with  the  state  receive  reimbursement?  Should  all 
persons  who  were  employed  by  the  state  during  the  two  years  previous  to 
September  6,  1991,  receive  reimbursement  whether  or  not  they  are  still 
employees  of  the  state?  Is  past  reimbursement  clearly  limited  to  the  two  years 
previous  to  September  6,  1991?  What  is  an  acceptable  method  of  notifying 
such  employees?  Would  an  advertisement  in  newspapers  be  sufficient  notice, 
with   reliance   on   affected   parties   to  notify  the  state? 

It  would  seem  that  the  state  should  be  able  to  quickly  determine  which 
employees  have  had  pay  reduced  due  to  a  partial  day  absence.  However, 
despite  computerization  of  the  Payroll,  Personnel,  and  Position  (PPP)  system, 
the  state  does  not  have  automated  records  that  would  quickly  or  easily  provide 
such  information.  At  this  point,  DofA  personnel  believe  that  a  manual  review 
of  hard  copy  files  for  each  state  employee  would  be  necessary  to  develop  such 
information. 
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Finally,    the    state    has    not    been    officially    served    with    notice    of    the 
lawsuit.      At   this    point,    it    is    unclear   what   action   the   plaintiffs   will   take. 
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ATTACHMENT  A 

The  following  discussion   attempts  to  present  some   of  the  notable  aspects 
of    the    FLSA    regulations    describing    exemption    from    pavment    of    overtime. 
This   summary    is   not   intended   as   a   comprehensive   guide   or   list.      There   are 
three  types  of  positions  that  are  exempt  from  overtime  payment:      management 
(executive),    administrative,    and    professional.  Each    of   these    positions    must 

meet  a   defmed  set   of  duties  tests   in  order  to   be  exempt.      Finally,   the  salary 
test   is   summarized   as   a   point   of  information. 

In  order  to  be  considered  a  management/executive  position,  the  position 
shall:  1)  have  management  as  a  primary  duty;  2)  have  the  authority  to  hire 
and  fire  other  employees  or  to  make  recommendations  as  to  the  advancement 
and  promotion  or  any  other  change  of  status  of  other  employees;  3) 
customarily  and  regularly  direct  the  work  of  two  or  more  employees;  4) 
customarily  exercises  discretionary  powers;  and  5)  devote  the  majority  of  its 
time  to   duties  closely   associated   with  those   described   in   1   through  4. 

In  order  to  qualify  as  an  administrative  position,  the  position  shall:  1) 
perform  office  or  nonmanual  work  directly  related  to  the  management  poUcies 
or  general  business  operations  of  the  employer;  2)  regularly  or  customarily 
exercise  discretion  and  independent  judgement;  and  3)  regularly  assist  an 
employee     in     a     bonaflde     executive     or     administrative     capacity.  Or     an 

administrative  position  may  exhibit  the  following  characteristics:  1)  work  under 
only  general  supervision  along  specialized  or  technical  lines  which  requires 
special  training,  experience,  or  knowledge;  or  2)  execute  under  general 
supervision  special   assignments   and  tasks;   and  3)   spend   the  majority   of  work 
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time   on    tasks   closely    associated    with    the   descriptions    in   the   first   sentence   of 
the   paragraph. 

A  position  will  be  considered  a  profession  position  if  it  requires:  1) 
advanced  knowledge  in  a  field  of  science  or  learning  customarily  acquired  by 
a  prolonged  course  of  specialized  intellectual  instruction  and  study  as 
distinguished  from  a  general  academic  education  and  from  apprenticeships  and 
from  training  in  the  performance  of  routine  mental,  manual,  or  physical 
processes;  or  2)  work  that  is  original  and  creative  in  character  in  a  recognized 
field  of  artistic  endeavor;  or  3)  teaching,  tutoring,  instruction,  or  lecturing  in 
work  requiring  consistent  exercise  of  discretion  and  judgement  and  work  of 
such  character  that  the  output  produced  or  the  result  accomplished  cannot  be 
standardized. 

Finally,  the  salient  points  of  the  salary  test  are:  1)  an  employee  must 
earn  at  least  $250  per  week  exclusive  of  board,  lodging,  or  other  facilities;  2) 
an  employee  must  receive  each  pay  period  a  predetermined  amount  constituting 
all  or  part  of  his  predetermined  salary  which  is  not  subject  to  reduction  due 
to  variations  in  quality  and  quantity  of  work  performed;  3)  deductions  may 
be  made  from  salary  for  absences  of  one  day  or  longer  for  personal  reasons; 
and  4)  deductions  may  be  made  from  salary  for  absences  of  one  day  or 
longer  due  to  sickness  if  the  deduction  is  made  in  accordance  with  a  bonafide 
plan,  policy  or  practice  of  providing  compensation  for  loss  of  salary  occasioned 
by  both  sickness  and  disability.  The  U.S.  Department  of  Labor  recently 
adopted   a   rule   exempting   public   employers   from  the  salary   test. 
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